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1. Introduction

1.1 Motivation 1.3 Status of the research

1.2 University affiliation and advisory 1.4 Language

Grand corruption is not coming to an end. Tools and means easing the hide of foreign wealth of illicit origin
are to be severely controlled and restricted. In the meantime, the traceability, the freezing, the
confiscation, and restitution of assets must improve. Successfully confiscated assets could mitigate human
damages or compensate citizens of a certain country or region (e.g. due to an exodus from countries in
crisis).
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5. Multi-Methodological approach
5.4 Investigative journalism

- OCCRP / Visual investigative scenarios
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a .
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U.S. Florida  yg Treasury OFAC ‘ ‘ t t
District Court - Sanctions

: Venezuelan i icia Adrian Velasquez
Alejandro Andrade Claudia Patricia Sq
- E)](tesorero vzLA  reasury Diaz Guillén  HusbandCPDG
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USD 1bn.
embezzled

Image 04:

Source: MG Sarmiento 2019

Visual investigative scenarios tool.

Design based on press and US-based court decisions.
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5. Multi-Methodological approach

- Problems

« Mutual legal assistance » Will to enforce regulations on

« International economic crime - assets restitution, PEPs, and
International criminal law | AML .

« UNCAC, Anti-bribery convention * VE-CH corruption scandals

« Criminal and Crim. procedural Law « VE interim government instead

« Bank secrecy
« Confidentiality Agreements

Financial law-based research - AML
regulations (hard and soft law)
Banking Law...

Civil procedural law ...

Image 05:
Source: MG Sarmiento 2019
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Image 06: Source MG Sarmiento 2019:
Three available Swiss procedures with specific
legal framework.

UN Anticorruption Convention (UNCAC)
International Public Law (IPL)

Anti-Money Laundering Act (AMLA)

Freezing and Restitution of Assets Act (RIAA)

/. Some provisional findings

- CH case-study

a. Justice Federal Office

Mutual Legal Assistance on Criminal Matters (EIMP Act), UNCAC
/ IPL procedure

b. Federal or Cantonal Attorney-General

Swiss Criminal Code, Criminal Procedural Code, AMLA, UNCAC /
Criminal procedure

c. Fed. Dept. Foreign Affairs/Federal Council

Art. 184.3 Swiss Federal Constitution and Swiss Federal Law on the
Freezing and the Restitution of Assets of Illicit Origin held by Foreign
Politically Exposed Persons (Subsidiary Law) / Administrative procedure

+

Constitutionally
guaranteed
Property Rights
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The freezing ]
of assets

Image 07: Source MG Sarmiento 2019

Content Source: Swiss Federal Law on the Freezing
and the Restitution of Assets of Illicit Origin held
by Foreign Politically Exposed Persons, 196.1

Politically Exposed Persons (PEPs)
Power of Disposal (PoD)

Final Economic Beneficiary (FEB)
Federal Council (FC)

for mutual lega
assistance (Art. 3

With a view to an W
eventual requestJ

With a view to a
confiscation
] eventofa

judicial reciproca

ass1stance

|
J

/. Some provisional findings
- CH case-study

in respect of which the
PoD is held by a PEP or §
his or her close

L associates (Art. 3.1.a)

/ In order to support

a possible mutual [ whose FEB is a PEP or
legal assistance, the PEP’s relatives (Art. :
Federal C(()junctlh (FC) 3.1.b) where the PoD is held
can order the \ directly or indirectly by
freezing in 7 72 a PEP or PEP’s relative
Switzerland of /associate (Art.3.1.c.1)

\__assets (Art. 3.1) / that belong to a legal
entity (Art. 3.1.c)

whose FEB are PEPs or
PEP’s relatives
/associate (Art. 3.1.c.2)

1th a View (0 a
confiscation

can decide the
freeze
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Image 08: Source MG Sarmiento 2019,

Content Source: Swiss Federal Law on the Freezing
and the Restitution of Assets of Illicit Origin held
by Foreign Politically Exposed Persons, 196.1

Intl’ Mutual Legal Assistance (IMLA)
Federal Act on International Mutual Legal
Assistance in Criminal Matters, 351.1 (IMAC)

The freezing of assets to

support mutual legal

The freezing with a view to

assistance in the context of
IMLA is admissible if:

confiscate assets 7. Some prOViSion
findings

The government of the state of

= Origin has lost power (Art. 3.2.a) - CH case-study

#
#

{

or

Some members of the //
government of the state of origin /

have lost power (Art. 3.2.a) or

The freezing with a view to

confiscate assets

N

A change seems inexorable
(Art. 3.2.a) or

The degree of corruption in the

state of origin is notoriously high
(Art. 3.2.b)

It is probable that the assets have
been acquired by acts:

a. Of (Art. 3.2.c) or ){
b. Unfair management (Art. 3.2.c) or [/

c. That constitute other crimes
(Art. 3.2.c) or

I
7

The safeguard of Switzerlana's
interests requires freezing the
assets (Art. 3.2.d)
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/. Some provisional findings

- EU and assets recovery

The Council of Europe

) ) 2001/500/JAl: Council
Convention on Laundering, .
: framework decision on money
Search, Seizure and . : re o
laundering, the identification,

Confiscation of the Proceeds / tracing, freezing, seizing and
from Crime and on the /’ % confiscation of

Financing of Terrorism : oy h
8 11.1990 e mstrumenta!ltles and the
-~ proceeds of crime 26.06.2001

framework = o ctive 2014/42/EU of the
decisions European Parliament and

388;?28%;:2 Council of 3.4.2014 on

5005/212/IHA Fhe freezing a.m'd confiscation of

12006/783/JHA mstrumentghhes and proceeds
12007/845/JHA  of crime in the EU (Replace

“ - 2001 and 2005 framework

decision)

.

Directive 2001/97/EC of the
European Parliament and the
Council of 4.12.2001
amending Council Directive

91/308/EEC (derogada)
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/. Some provisional findings
- EU and assets recovery

B |1 D, IT, Finland, and

Civil claims UK, Denmark, FR
brought to French and the NL permit Sweden post-
court by an NGO value-based post- conviction
in representation conviction confiscation of -
of countries confiscation. criminal proceeds is

mandatory.
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/. Some provisional findings
UK, US, CA and assets recovery

. Non-conviction based (in rem)
asset confiscation.
Shifting the burden
of proof
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Ongoing:
Duvalier,
Haiti
USDS 6.5
mill.

Blocked
but not
restituted

Image 09: Sources MG Sarmiento 2019 DRC’
Most cases source: 7 1997, USD
Swiss Fed. dept. of foreign affaires (FDFA),Web. / \ . .
Specific cases sources: 5.5 mill.

- Tunisia: FDFA.

Brazil: yr, Brasilien erhalt 365 Millionen Franken,
NZZ, 10 April 2019.

Equatorial Guinea: Teodorin Obiang: Genéve classe
I’affaire, Gotham City, 8.2.2019

Uzbekistan (Karimova, CHF 800 mill.): Thomas
Knellwolf, Christian Bronnimann, Das System
Quetsch kollabiert, BaslerZeitung, 26 April 2019
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/. Some provisional findings
- CH case-study
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Image 10: source MG Sarmiento 2019.
Source Content: FDFA Web.

10.00

ed assets?

Year
2002
2003
2005
2005

2007
2008

2012
2012
2017

200,000,000.00 400,000,000.00 600,000,000.00 800,000,000.00

Country
Peru |
Filipinas
Angola |
Nigeria |

Kazakhstan |
Mexico

Kazakhstan Il
Angola Il
Nigeria Il
Haiti

Total
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/. Some provisional findings
- CH case-study

The average between USD 20 - USD USD 600 bn. in other safe havens? ,
40 is USD 30 bn. This is the average Not-scientifically proved assumption:
sum of annual stolen assets in DCs. In 30 years, USD 300 bn. stolen assets
might have entered the CH
In 30 years, approx. USD 900 bn. | financial centre.
have disappeared from DCs. 1/3 = USD 300 bn. .
in CH? In 30 years, CH has restituted
1/3 of the world’s offshore wealth USD 2.1 bn.

is managed by the CH financial
centre. USD 2.1 bn. is 0.7% of USD 300 bn.
1/3 of the USD 900 bn. stolen USD 2.1 bn. is 50% of all assets

assets is USD 300 bn. ///////////// ‘ restituted worldwide.

7
Image 11: Sources MG Sarmiento 2019. 7 ;
Source content: FDFA/EDA, World Bank Statistics, The BCG,
and Zucman. 30 years

1 year DC’s Loss =
-USD 40 bn. (corruption...)

Developing Countries (DCs)
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